§240.17Ad-14

risk that errors or irregularities, in
amounts that would have a significant
adverse effect on the transfer agent’s
ability promptly and accurately to
transfer record ownership and safe-
guard related securities and funds,
would occur or not be detected within
a timely period by employees in the
normal course of performing their as-
signed functions. Occurrence of errors
or irregularities more frequently than
in isolated instances may be evidence
that the system has a material inad-
equacy. A significant adverse effect on
a transfer agent’s ability promptly and
accurately to transfer record owner-
ship and safeguard related securities
and funds could result from any condi-
tion or conditions that individually, or
taken as a whole, would reasonably be
expected to:

(i) Inhibit the transfer agent from
promptly and accurately discharging
its responsibilities under its contrac-
tual agreement with the issuer;

(ii) Result in material financial loss
to the transfer agent; or

(iii) Result in a violation of
§240.17Ad-2, 17TAd-10 or 17TAd-12(a).

(b) Notice of corrective action. If the
accountant’s report describes any ma-
terial inadequacy, the transfer agent
shall, within sixty calendar days after
receipt of the report, notify the Com-
mission and its appropriate regulatory
agency in writing regarding the correc-
tive action taken or proposed to be
taken.

(¢c) Record retention. The accountant’s
report and any documents required by
paragraph (b) of this section shall be
maintained by the transfer agent for at
least three years, the first year in an
easily accessible place.

(d) Exemptions. The requirements of
§240.17Ad-13 shall not apply to reg-
istered transfer agents that qualify for
exemptions pursuant to this paragraph,
17Ad-13(d).

(1) A registered transfer agent shall
be exempt if it performs transfer agent
functions solely for:

(i) Its own securities;

(ii) Securities issued by a subsidiary
in which it owns 51% or more of the
subsidiary’s capital stock; and

(iii) Securities issued by another cor-
poration that owns 51% or more of the
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capital stock of the registered transfer
agent.

(2) A registered transfer agent shall
be exempt if it:

(i) Is an exempt transfer agent pursu-
ant to §240.17AD-4(b); and

(ii) In the case of a transfer agent
that performs transfer agent functions
for redeemable securities issued by
companies registered under section 8 of
the Investment Company Act of 1940,
maintains master securityholder files
consisting of fewer than 1000 share-
holder accounts, in the aggregate, for
each of such issues for which it per-
forms transfer agent functions.

(3) A registered transfer agent shall
be exempt if it is a bank or financial
institution subject to regulation by the
Board of Governors of the Federal Re-
serve System, the Office of the Comp-
troller of the Currency or the Federal
Deposit Insurance Corporation, pro-
vided that it is not notified to the con-
trary by its appropriate regulatory
agency and provided that a report simi-
lar in scope to the requirements of
§240.17Ad-13(a) is prepared for either
the bank’s board of directors or an
audit committee of the board of direc-
tors.

(Secs. 2, 17(a), 17TA(d) and 23(a) thereof, 15
U.S.C. 78b, 78q(a), 78q—1(d) and 78w(a))

[48 FR 28248, June 21, 1983]

§240.17Ad-14 Tender agents.

(a) Establishing book-entry depository
accounts. When securities of a subject
company have been declared eligible by
one or more qualified registered securi-
ties depositories for the services of
those depositories at the time a tender
or exchange offer is commenced, no
registered transfer agent shall act on
behalf of the bidder as a depositary, in
the case of a tender offer, or an ex-
change agent, in the case of an ex-
change offer, in connection with a ten-
der or exchange offer, unless that
transfer agent has established, within
two business days after commencement
of the offer, specially designated ac-
counts. These accounts shall be main-
tained throughout the duration of the
offer, including protection periods,
with all qualified registered securities
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depositories holding the subject com-
pany’s securities, for purposes of re-
ceiving from depository participants
securities being tendered to the bidder
by book-entry delivery pursuant to
transmittal letters and other docu-
mentation and for purposes of allowing
tender agents to return to depository
participants by book-entry movement
securities withdrawn from the offer.

(b) Exclusions. The rule shall not
apply to tender or exchange offers (1)
that are made for a class of securities
of a subject company that has fewer
than (i) 500 security holders of record
for that class, or (ii) 500,000 shares of
that class outstanding; or (2) that are
made exclusively to security holders of
fewer than 100 shares of a class of secu-
rities.

(c) Definitions. For purposes of this
rule, (1) the terms subject company,
business day, security holders, and trans-
mittal letter shall be given the meanings
provided in §240.14d-1(b); (2) unless the
context otherwise requires, a tender or
exchange offer shall be deemed to have
commenced as specified in §240.14d-2;
(3) the term bidder shall mean any per-
son who makes a tender or exchange
offer or on whose behalf a tender or ex-
change offer is made; (4) a qualified reg-
istered securities depository shall mean a
registered clearing agency having rules
and procedures approved by the Com-
mission pursuant to section 19 of the
Securities Exchange Act of 1934 to en-
able book-entry delivery of the securi-
ties of the subject company to, and re-
turn of those securities from, the
transfer agent through the facilities of
that securities depository; and (5) the
term depositary refers to that agent of
the bidder receiving securities from
tendering depository participants and
paying those participants for shares
tendered. The term exchange agent re-
fers to the agent performing like func-
tions in connection with an exchange
offer.

(d) Exemptions. The Commission may
exempt from the provisions of this
rule, either unconditionally or on spec-
ified terms and conditions, any reg-
istered transfer agent, tender or ex-
change offer, or class of tender or ex-
change offers, if the Commission deter-
mines that an exemption is consistent
with the public interest, the protection

§240.17Ad-15

of investors, the prompt and accurate
clearance and settlement of securities
transactions, the maintenance of fair
and orderly markets, or the removal of
impediments to a national clearance
and settlement system.

(Secs. 2, 11A(a)(1)(B), 14(d)(4), 15(c)(3), 15(c)(6),
17A(a), 17A(d)(1), and 23(a) of the Securities
Exchange Act of 1934 (156 U.S.C. 78b, 78k—
1(a)(1)(B), "8n(d)(4), T8o(c)(3), T8o(c)(6), 78q—
1(a), 78g-1(d)(1) and 78w(a)))

[49 FR 3071, Jan. 25, 1984]

§240.17Ad-15 Signature guarantees.

(a) Definitions. For purposes of this
section, the following terms shall
mean:

(1) Act means the Securities Ex-
change Act of 1934;

(2) Eligible Guarantor
means:

(i) Banks (as that term is defined in
section 3(a) of the Federal Deposit In-
surance Act [12 U.S.C. 1813(a)]);

(ii) Brokers, dealers municipal secu-
rities dealers, municipal securities bro-
kers, government securities dealers,
and government securities brokers, as
those terms are defined under the Act;

(iii) Credit unions (as that term is de-
fined in Section 19 (b)(1)(A) of the Fed-
eral Reserve Act [12 U.S.C. 461(b)]);

(iv) National securities exchanges,
registered securities associations,
clearing agencies, as those terms are
used under the Act; and

(v) Savings associations (as that
term is defined in section 3(b) of the
Federal Deposit Insurance Act [12
U.S.C. 1813(b)]).

(3) Guarantee means a guarantee of
the signature of the person endorsing a
certificated security, or originating an
instruction to transfer ownership of a
security or instructions concerning
transfer of securities.

(b) Acceptance of signature guarantees.
A registered transfer agent shall not,
directly or indirectly, engage in any
activity in connection with a guar-
antee, including the acceptance or re-
jection of such guarantee, that results
in the inequitable treatment of any eli-
gible guarantor institution or a class of
institutions.

(c) Transfer agent’s standards and pro-
cedures. Every registered transfer agent
shall establish:

Institution
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